GOVERNMENT OF THE PEOPLE’S REPUBLIC OF BANGLADESH

The Public Procurement
Act 2006

(Act No. 24 of 2006)

ENGLISH TRANSLATION OF “THE PUBLIC PROCUREMENT
ACT 2006”

Central Procurement Technical Unit
Implementation Monitoring and Evaluation Division
Ministry of Planning

%w{ Proc Act/!
Q0w



Table of Contents®

%

fa e B o—

LA

6.

D

Table of Contents is not provided for in the Bangla version of the Act.

CHAPTER ONE
PRELIMINARY

Short title, and commencement.
Definitions.

Scope of application.

Act to overnide other laws,

CHAPTER TWO

PREPARATION OF TENDER OR PROPOSAL, COMMITTEE, ETC.

Preparation, issuance of procurement related.
Opening Committee.

Evaluation Committee.

Approval of tender or proposal, etc.

CHAPTER THREE
PRINCIPLES OF PUBLIC PROCUREMENT

Part — |
General Guidelines

Public accessibility of Procurement Act, etc.

Forms of communication.

Preparation of procurement plan, etc.

Competition in Procurement.

Determination of tender validities, submission of security deposit, etc.
Preparation of specifications and terms of reference.

Social Issues,

Translation and publication of documents.

Maintaining confidentiality of procurement process.

Rejection of tenders, proposals or quotations.

Procurement approval procedures and notification of award of contract.

Publication of notification of award of contract and debriefing.-
Contract administration and management.

Maintaining records of procurement

Procurement post review.

Part-2
Participation in procurement process

{’j. ,\i:.
i W

N

Hroc Ace2



23
26.
27
28.

Non-discrimination.
Qualifications of Persons.
Joint venture,

Conflict of interest.

Part-3
Complaints and Appeals

Right to complain.
Lodging complaint to the administrative authonity, appeal, etc.-

CHAPTER FOUR

METHODS OF PROCUREMENT FOR GOODS, WORKS, ETC. AND THEIR USE

31
32.

33

34

33
36.

(]

=]

Part-1
Domestic Procurement

Use of open tendering method for procurement of goods, works ete.
Use of other procurement methods lor procurement of goods, works ete.

Part-2
International Procurernent

Use of open tendering method in international competition for procurement of
goods, works, etc.

Use of two stage tendering method, quotation and other methods in
mternational competition for procurement of goods, works, ete.

Part-3
Framework Contract, etc.

Procurement by Embassies and for National Carriers in special cases.
Framework contract.

CHAPTER FIVE
METHODS OF PROCUREMENT FOR INTELLECTUAL
& PROFESSIONAL SERVICES AND THEIR USE

Part -1
Domestic Procurement

Methods 1o be followed in procurement of intellectual and professional
Services.
Use of other methods for procurement ol intellectual and professional
services.

i~ Proc Act’3



40.

41.
42.

44.
435.
46.
47.
48.
49.
3t
=
az
53

Part -2
Internat iﬂ'ﬂﬂ[ PTGC urement

Selection of international consultants for procurement of intellectual and
professional services.
CHAPTER SIX
PROCESSING OF PROCUREMENT
Part — T
Advertisement

Advertisement.
Part - 2
Prequalification for Procurement of Goods, Works, etc.

Issue and submission of prequalification document.
Opening of applications for prequalification.
Evaluation of prequalification applications and making of decisions thereon.

Part — 3
Processing of Tendering for Procurement of Goods, Works, ete.

Sale of tender document and pre-tender meeting, etc.
Modifications to tender documents.

Preparation and submission of tender.

Opening of tenders

Evaluation of tenders, etc.

Not to negotiated or amend tender as a precondition.
Post-qualification of tenderers.

Approval process.

Notification of award of contract and signing of contract.
Completion of the tendering process.

Part-4

Processing of Applications in response to Requests for Expressions of Interest and

Proposals for Procurement of Intellectual and Professional services.

Submission of application in response to a request for Expressions of
Interest.

Opening of applications.

Evaluation of applications and approval of short list, eic.

Preparation, 1ssue, ete. of Request for Proposal document.

Opening ol proposals.

Evaluation of proposals.

Negotiation.

Approval process.

Signing of contract.

@E’) r{fﬁ Proc Aced



63.  Completion of the process.

CHAPTER SEVEN
PROFESSIONAL MISCONDUCT, OFFENCES, ETC

64, Professional misconduct, offences. etc.

CHAPTER EIGHT
USE OF ELECTRONIC PROCESSING SYSTEM IN PUBLIC
PROCUREMENT, ETC.

65. e-Government Procurement.
CHAPTER NINE
MISCELLANEOQOUS

66.  Concession contracts — related provisions.

67.  Responsibilities of the Government regarding monitoring, etc.

68.  Special provisions relating to public procurement to meet urgent national
need, etc.

69.  Protection of action taken in good faith,

70.  Power to make rules.

71. Powers of the Government to remove complications.

72.  Authentic English Text.

73.  Repeal and Savings.

Prac Act's



[The Public Procurement Act (in Bangla) was Published in the Bangladesh
Gazette, Extra-ordinary Issue of July 6, 2006]
Bangladesh Jatiya Sangshad
Dhaka, 22 Ashar 1413/ 6 July 2006

The following Act, passed by the Parliament, received the assent of the
President on 22 Ashar 1413 corresponding to 6 July 2006 and is hereby published for
the information of the general public:-

Act No. 24 of 2006

An Act to provide for procedures to be followed for ensuring transparency and
accountability in the procurement of goods, works or services using public funds
and ensuring equitable treatment and free and fair competition among all
persons wishing to participate in such procurement including the matters
incidental thereto

Whereas it is expedient and necessary to provide for procedures to be followed
for ensuring transparency and accountability in the procurement of goods, works or
services using public funds, and ensuring equal treatment and free and fair
competition among all persons wishing to participate in such procurement including
the matters incidental thereto;

Now therefore, it is hereby enacted as follows:

CHAPTER ONE
PRELIMINARY

1. Short title and commencement.- (1) This Act may be called The Public
Procurement Act, 20006,

(2) 1t shall come into force on such date as the Government may, by
notification in the Official Gazette, determine.

2, Definitions .- In this Act, unless there is anything repugnant in the subject or
contexl.-

(1) “approving authority”™ means the authority which, in
accordance with the delegation of financial powers, approves the
award of contract for the procurement of goods, works or
SEIVICES,

(2)  "delegation of financial powers'" means the orders regarding
the delegation of financial authority, issued by the government
from time to time, relating to the conduct of public procurement
or sub-delegation of financial powers under such delegation;
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(4)

(6)

(7)

(8)

(1)

(1)

. _1-,{:
O

"applicant" means a person eager to be enlisted in the Limited
Tendering Method under section 32 (a) or to be pre-qualified in
response to an Invitation for Pre-qualification under part-2 of
Chapter-Six, or to be short-listed in response to a request for
Expression of Interest under section 54;

"opening committee'" means a tender opening committee (TOC)
or a proposal opening committee (POC) constituted under section
6:

"quotation” means the priced offer in writing received from
tenderers for the procurement of readily available standardised
goods, works or physical services subject to the financial
limitation as prescribed by rules;

"works" means all works associated with the construction,
reconstruction, site preparation, demolition, repair, maintenance
or renovation of railways, roads, highways or a building, an
infrastructure or structure or an installation or any construction
work relating to excavation, installation of equipment and
materials, decoration, as well as physical services ancillary to
works, if the value of those services does not exceed that of the
works themselves.

"procurement” means the purchasing or hiring of goods, or
acquisition of goods through purchasing and hiring, and the
execution of works and performance of services by any
contractual means;

"procuring entity” means a procuring entity having
administrative and financial powers to undertake procurement of
goods, works or services using public funds;

"head of the procuring entity" means the Secretary of a
Ministry or a Division, the head of a Government Department or
Directorate; or the Chief Executive, by whatever designation it
may be called, of a local government agency, an autonomous or
semi-aulonomous body or a corporation, or a corporate body
established under the companies Act;

“contractor” means a person under contract with a procuring
entity for the execution of any works under this Act:

"tender” or "proposal" means a tender or, as the case may be, a
proposal submitted by a tenderer or a consultant for delivery of
the goods, works or services to a procuring entity in response to
an 1nvitation for tender or a request for proposal; and for the
purposes of this Act, a quotation shall also be included in tender;
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(12)

(16)

C1T)

(18)
(19)

(22)
(23)

(24)

i

tender document" or "request for proposal document”,
means the document provided by a procuring entity o a tenderer
or consultant as a basis for preparation of its tender or proposal;

"tenderer” means a person who submits a tender;

“prescribed™ means prescribed by rules or until such rules are
framed, prescribed by the government by special orders in the
OMfficial Gazette;

“code of ethics” means the set of conditions and provisions
which a person shall abide by while participating i public
prcjcurcn‘lm‘:i;

"goods" means raw materials, products and equipment and
objects in solid, liquid or gaseous form, electricity, and related
services if the value of such services does not exceed that of the
goods themselves;

“consultant” means a person under contract with a procuring
entity for providing intellectual and pro fessional Services;

"public procurement” means procurement using public funds;

“administrative authority” means the concerncd procuring
entity, head of the procuring entity and Secretary of the Ministry
or Division respectively;

"pre-qualification” means a procedure for demonstrating
qualifications as a pre-condition for bemng invited to tender;

"framework contract” means a contract, effective for a
specified period of time, between one or more procuring entities
and one or more supplicrs, establishing the terms governing the
procurement of goods and related services, with regard to price,
and the quanltity or, as case may be, estimated quantities:

"advertisement”" means an advertisement published under
section 40 in newspapers, website or any other mass media for
the purposes of wide publicity;

“person” means an individual, body of individuals, sole
proprictorship, partnership, company, association, cooperative
socicly who wishes to participate in procurement proceedings.

"intellectual and professional services" means intellectual and
professional scrvices regarding 1o he performed by consultants
with advisory, design, supervision or transfer of a know-how
nature;]

“pules” means the rules made under this Act;
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(26)

(27)
(28)

(30)

(31)

(34)

(33)

"physical services" means the following services with
measurable outputs,-

{a)  the supply of goods or execution of works relating
to operation and maintenance of facilities or plant.
surveys, exploratory dnlling, or

(b)  individual service oriented contracts re garding
security services, calering services, geological
services or third party services;

“quality” means quality of goods, works or services;

“eyaluation committee™ means a tender or a proposal evaluation
committee constituted under section 7;

"responsive’” means qualified for consideration on the basis of
cvaluation criteria so declared and specified in the tender
document or in the request for proposal document.

“review panel™ means a pancl comprised of specialists.

"in writing" means any communication written by hand or
machine duly signed and includes properly authenticated
messages by facsimile or electronic mail;

“government procurement” means procurement by a procuring
entity using public funds under this Act.

"public funds" means any funds allocated to a procuring entity
under government budget, grants or loan, placed at the disposal
of a procuring entity through the government by the development
partners or foreign states or organisations;

"supplier" means a person under contract with a procuring entity
for the supply of goods and related services under this Act;

“short-list™ means a list of applicants considered suitable to be
invited to submit proposals for intcllectual and professional
services following the evaluation of applications submitted in
response to a Request for Expressions of Interest under section
54;

nrelated services" means services relating to the contracts of the
supply of goods;

“gervices" means related services, physical services or
intellectual and professional services.
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Scope of application.- (1) This Act extends to the whole of Bangladesh..

(2) This Act shall apply to the following cases, namely:-

(a) procurement of goods, works or services by any procuring entity
using public funds;

(b) procurement of goods, works or services by any government, semi-
government or any statutory body established under any law;

(¢) procurement of goods, works or services using public funds by a
company registered under the Companies Act, 1994 (Act No. 18 of
1994),

(d) Procurement of goods, works or services under a loan, credit or
grant agreement or under any other agreement with a development
partner or with a foreign state or an organisation:

Provided that if there is anything to the contrary in any such
agreement entered into, the provision ol that agreement shall prevail.

4. Act to override other laws.- Notwithstanding anything contained in any other
law, the provisions of this Act shall prevail.

CHAPTER TWO
PREPARATION OF TENDER OR PROPOSAL, COMMITTEE, ETC.

5. Preparation, issuance of procurement related.- (1) The procuring entity
shall, for each public procurement, prepare the necessary application, tender or
proposal documents and issue those documents to persons interested in submitting an
application, a tender or a proposal.

(2) The applicant, a tenderer or a consultant shall submit an application, a
tender or a proposal to a procuring entity on the basis of documents issued under sub-
section (1).

(3) The procuring entity shall, in accordance with other provisions of this Act,
make arrangement for evaluation of the application, tender or proposal received under
sub-section (2).

6. Opening Committee.- (1) The procuring entity shall, prior to the deadline lor
submission of the tender or proposal, constitute, for the purpose of considering the
tenders or proposals submitted under section 5 (2), a tender opening committee or
proposal opening committee consisting of the requisite number of members including
one member from the evaluation committee,

(2) The tender or proposal opening committee constituted under sub-section (1)
shall perform its responsibilities as prescribed..
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7 Evaluation Committee.- (1) The procuring entity shall, prior to the specified
date for submission of tender or proposal, constitute a tender evaluation committee or
proposal evaluation committee along with officers from its own office and outside of
the procuring entity:

Provided that tenders or proposals for a particular procurement shall not be
evaluated by more than one evaluation committee.

(2) The number of members of the evaluation committee, its responsibilities
and procedures shall be prescribed by rules.

(3) Each member of the evaluation committee shall, when signing the
evaluation report -

(a)  individually sign a declaration of impartiality; and

(b)  collectively certify that the tenders or proposals have been
evaluated following the provisions of this Act and the rules made
thereunder.

(4) In the case of difference of opinion by any member of the evaluation
commitiee as to the recommendation for award of contract or the evaluation
proceedings, it shall be mentioned in the evaluation report, and the approving
authority shall take appropriale decisions after examining the reasons of such
difference of opinion as stated in the report

(5) The evaluation committee shall, having sealed the evaluation report along
with recommendations in one envelope, submit the sealed envelope directly to the
approving authority,

(6) Where the approving authority under sub-section (5) is the Minister, or the
Cabinet Committee for government purchase constituted by the government, the
evaluation report shall be submitted to the aforesaid Minister or to the Committee
following the prescribed procedures.

8. Approval of tender or proposal, etc.- The approving authority, as specified 1n
the delegation of financial powers, may approve the recommendations of a tender or
proposal evaluation commiliee, or reject the same explaining the reasons thereofl and
direct that the tender or proposal be re-evaluated or reprocessed.
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CHAPTER THREE
PRINCIPLES OF PUBLIC PROCUREMENT

Part— |
General Guidelines

Q. Public accessibility of Procurement Act, ete - The Government shall ensure
that this Act, and the rules: orders, directions. guidelines issued under this Act, and
such other procurement-related papers or documents as may be required by the
general public, are made available to them and properly preserved.

[0.  Forms of communication - (1) Communications by or with a procuring entity
during procurement proceedings under this Act shall be in writing,

(2) Communications under this Act may be in writing or by electronic means or
by both.

1. Preparation of procurement plan, ete. (1) The procuring entity shall, for the
purpose of carrying out procurement under a project to be implemented with funds
from the development budget of the Governmen t, prepare an annual procurement plan
updated on the basis of the overall procurement plan as annexed to the concerned
project document approved by the government.

(2) The procuring entity shall, for the purpose of carrying out procurement
under the revenue budget of the Government. prepare an annual procurement plan.

(3) Each annual procurement plan prepared under sub-section (1) and (2) shall
require the approval of the head of the procuring entity or an officer authorised by
him.

(4) The procuring entity shall arrange to publish the procurement plan prepared
under this section, following the directions issued by the government from time to
time, for the information of all concerned.

(5) The procuring entity shall not generally split a single procurement work
into more than one package, but in order to lacilitate a particular procurement activity
it may split a single procurement work into more than one package and packages into
more than one lot,

(6) I a single procurement work is sphit into more than one package under sub-
section (3), the procurement proposal for each of the packages shall be placed before
the authority competent to approve the sum-total of those packages, for the award of
contract for any one of those packages.

12. Procurement related document.- (1) The procuring entity shall, while
preparing documents for inviting pre-qualification applications, tenders, quotations or
proposals for the purpose of carrying out procurement, use the standard documents
prescribed by the government from time to time taking into account the essential
elements of the procurement.
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(2) The standard document under sub-section (1) shall be used after being
adapted only n the places as specified in the document.

13.  Competition in Procurement.- (1) The procuring entity shall, to ensure
competition in procurement on the basis of impartial and objective terms, provide all
necessary information to all prospective applicants, tenderers or consultants required
for the preparation of the application, tender, quotation or proposal.

(2) The criterta for qualifications assessment and evaluation shall be clearly
stated in the tender or proposal document and it shall be ensured that the applicant,
tenderer or consultant 1s allowed at least the minimum time, in consistent with the
procurement method to respond properly.

14, Determination of tender validities, submission of security deposit, ete. -In
the tender or proposal document -

(a)  the tender or proposal validity period shall be determined in a
way sufficient to complete the evaluation of tenders or proposals.
and a comparative asscssment, and to obtain all necessary
approvals so that the notification of award of contract can be
issued within such validity period:

Provided that for the first extension of validity period, the
approval of the head of the procuring entity and for the second
extension of validity, the approval of the next higher level of
authority shall be obtained:

(b) in the case of precurement of goods and works, the specified
amount of tender sccurity and, the specified rate and the
prescribed procedure for submussion of performance security
shall be stated. But the submission of tender security shall not be
mandatory for tenderers in the case of Limited Tendering Method
or Request for Quotation Method;

(c) in the case of goods and works contracts, the manner in which
any retention security, where applicable, will be deducted and
reimbursed later on, shall be specified;

(d)  inthe case of contracts relating to service procurement, no person
shall be required to submit a proposal security or a performance
security, but the type ol any indemnities or any insurance, or both
imdemnities and insurances are to be provided by the consultant
shall be specified.
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15.  Preparation of specifications and terms of reference.- (1) The procuring
entity shall, for the purpose of creating impartial and open competition among
tenderers, in preparing technical specifications and descriptions of the goods and
related services, or works and physical services specified to he procured. provide a
correct and complete description of their expected performance levels, the
characteristics and required quality ensuring that goods, works, services are procured
accordingly; but it shall be ensured that such description are not restrictive.

(2) A procuring entity shall, for the purpose of creating conditions for impartial
and open competition among consultants, in preparing the terms of reference of the
consultants, provide a correct and complete description of the intellectual and
professional services to be procured; but no such condition shall be imposed that may
restrict the competition.

16.  Social Issues.- No procuring entity shall include any condition inconsistent
with provisions relating to standard wages of workers and pertaining to social
benelils, occupational health and salety, and prohibition of child labour in the
procurement-related document.

17. Translation and publication of documents.- No person shall, without the
prior approval of the Government, be permitted o publish or translale rules, orders,
directives or procurement-related documents issued under this Act.

I8.  Maintaining confidentiality of procurement process.- (1) A procuring entity
shall, except where the evaluation committee secks clarification from a person,
maintain the confidentiality of the process from tender opening or proposal opening
leading up to an award of contract.

(2) Any effort by a person to influence the procurement process shall result in
the rejection of that person’s pre-qualification, tender, proposal or quotation.

9. Rejection of tenders, proposals or quotations.- (1) The procuring entity may,
subject to the specification in the tender or proposal document, reject all tenders,
proposals or quotations at any time prior to the issuance of the notification of award of
contract, following the prescribed procedures.

(2} The actions to be taken following rejection of tenders, proposals or
quotations may be prescribed by rules.

(3) It any tender, proposal or quotation is rejected under sub-section (1), no
liability of procuring entity shall be imposed upon any person.

20. Procurement approval procedures and notification of award of contract.-
A procuring entity shall, during the procurement approval process, and issuance of the
notification of award ol contract-

(a)  follow the prescribed procedures and time limit from the opening
of tenders, proposals or quotations, to the issue of the
notification of award of contract.
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(b)  follow the instructions laid down i the Delegation of Financial
Powers 1ssued by the Government for the purpose of approval of
a tender, proposal or gquotation.

(c)  prior lo the expiry of the validity period of a tender or a proposal,
issue the notification of award of contract to the successful
tenderer or consultant.

. [ Publication of notification of award of contract and intimation.- (1) The
procuring entity shall publish the notification of award of contract in the prescribed
format on 1ts notice board and on its own website, 1f any, and for contracts above a
prescribed price limit, shall send a copy of the notification of award of contract to the
authority as designated by the government for publication on their website.

(2) Following the signing of a contract with the successful tenderer or
consultant, any tenderer or consultant shall have the right to get information from the
procuring entity about its own tender or proposal and in the event of such tenderer or
consultant intending to know the grounds for non-acceptance of its tender or proposal,
the procuring entity shall inform that tenderer or consultant about its relative situation
and the deficiencies of its tender or proposal.

22 Administration and management of contract.- The procuring entity shall, for
effective administration and management of a contract, follow the guidelines issued
by the government {rom lime o time.

23, Maintaining records of procurement.- The procuring entity shall duly
maintain all procurement related records in the manner as prescribed by rules.

24 Post procurement review.- (1) The procuring entity shall, within nine months
of the end of each fiscal year, arrange for impartial post procurement review, on
sample basis, of its total procurement activities during the preceding year.

(2) The authority empowered by the government in this behalf may review post
procurement activities carried out by a procuring entity.,

(3) The review under sub-section (1) & (2) shall follow the random sample
method and the outline of such method may be prescribed by rules.

Part-2
Participation in procurement process

25. Non-discrimination.- The procuring entity shall not, unless the Government
otherwise decides, restrain a Person from participation in public procurement on the
basis of colour, nationality or race, or any criterion not related to the qualifications as
specified mn the procurement-related document or any decision taken against a Person
under this Act.
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26.  Qualifications of Persons.- (1) The procuring entity shall, mn the procurement-
related document, specifically mention the required mimimum qualifying critenia or
what other qualifying criteria ,in his consideration, are required for a person fo
participate in procurement activities, which it may consider necessary.

(2) The criteria mentioned in sub-section (1) shall relate to the person’s past
contract performance, production capacity and financial capability to execute a
particular procurement activity.

27.  Joint venture.- (1) Any Person may, individually or in joint venture along with
another person or persons, national or foreign, submit an application, an expression of
interest, a proposal or a tender.

(2) In the prequalification, expression of interest or tender or proposal
document under this section, no such condition shall be imposed making it mandatory
to submit an application, an expression of interest, a proposal or a tender under joint
venture,

(3} In the case of a joint venture among persons, all such persons shall be
jointly and individually liable to the procuring entity.

28 Conflict of interest.- (1) A person or an organisation and any of its affiliates
shall, if previously engaged by a procuring entity to provide intellectual and
professional services for preparation or implementation of a project, be ineligible to
supply goods, execute works or provide services directly arising or resulting from that
project..

(2) Notwithstanding anything contained in sub-section (1), the provision of this
section shall not apply to a person if it is involved in the execution of a turnkey or
design and construction contract as a contractor.

Part-3
Complaints and Appeals

29,  Right to complain.- (1) If a person suffers or is likely to suffer loss or damage
due to failure of a procuring entity to fulfil its obligations under this Act, he may

complain against that procuring entity to the authority as specified in section 30.

(2) No complaint under sub-section (1).shall be made on the basis of the
following cases, namely-

(a)  choice of procurement method for goods, works or services, or

(b}  arefusal to short-list an applicant; or
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(¢)  where the following decisions have been made -

(i) a decision to reject applications for pre-qualifications,
tenders, quotations or proposals: or

(i)  a decision to award a contract following approval by the
Cabinet Committee on government purchase.

30. Lodging complaint to the administrative authority, appeal, ete.- (1) A
complamt to be lodged under section 29 shall be submitted to the administrative
authority of the relevant procuring entity and any complaint so lodged, shall be
considered and disposed of by that authority within the prescribed time limit.

(2) In the event that a person is not satisfied with the decision of the
administrative authority or that authority fails to give a decision in due time, the
aggrieved person may appeal to the review panel through the government or any
authority designated by the Government.

(3) The government may, for the purpose of reviewing an appeal and give
decisions under section 30(2) constitute one or more review panel(s) consisting of
well-reputed specialists in legal, management, and procurement matters and well-
reputed specialists having technical knowledge in the procurement of relevant goods,
works or intellectual and professional services:

Provided that no one in the service of the republic shall be included in the
review pancl.

(4) The procedures for submission of an appeal and its disposal under this
section shall be prescribed by rules.

CHATPTER FOUR
METHODS OF PROCUREMENT FOR GOODS, WORKS, ETC. AND THEIR USE
Part-1
Domestic Procurement

3l.  Application of open tendering method for procurement of goods, works
ete.- (1) The procuring entity shall, for procurement of goods, related services, works
or physical services, use the Open Tendering Method as the preferred method, subject
to fulfilment of the following conditions, namely,-

(a) determining prequalification, if applicable;

(b)  providing opportunity to tenderers for competition under non-
discriminatory and equal terms. ;

(c)  inviting tenders through advertisement following the provisions
ol seclion 40;
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(d)

(e)

allowing the prescribed minimum time for submission of tenders
and supply of goods or doing works;

signing a contract with the lowest evaluated responsive tenderer.

(2) The implementation procedures of the method mentioned in sub-section (1)

may be prescribed by rules.

32, Application of other procurement methods for procurement of goods,
works ete.-(1) The procuring entity may, for procurement of goods, related services,
works or physical services, use any one of the following methods, other than the one
mentioned in section 31, with the approval of the head of the procuring entity, or an
officer authorised by him, when considered justified on technical or economic

grounds, namely-

{ s ."A

(a)

(b)

o

o

Limited Tendering Method may be used in the following cases,

namely, -

(1) goods, related services, works or physical services by
reason ol their specialised nature are available only from a
limited number of suppliers or contractors;

(ii)  in order to reduce stock requirements of spare parts and
maintenance costs, if there 1s an established government
policy regarding standardisation of a brand;

(itf)  the time and cost required lo receive and evaluate a large

number of tenders would be disproportionate when
compared to the value of the contract :

Provided that for clauses (i) and (ii), no price hmit shall

apply and all suppliers or contractors shall bhe invited to tender,
and that clause (iii) shall apply subject to use of enlisted supplicrs
or contractors and a price limit as prescribed.

Direct Procurement Method may be used in the following cases,
when this method is not resorted to for avoiding possible
compelition or in a manner which would constitute a means of
diserimination among tenderers, namely:-

(1)

(11)

(1i1)

when for technical reasons, a sole tenderer is available for

the supply or provision of the goods, related services,
works and physical services;

direct contract with the local community with related
projects poverty alleviation objectives if provided in the
project document;

for additional procurement of goods, works or services by
the original supplier, or contractor under conditions as
prescribed;
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(iv) for procurement of goods under exceptionally
advantageous conditions, provided that those are of the
latest production, unused and are covered by
manufacturer’s warranty, or procurement of perishable
commodities on market terms; or purchase of essential
goods in which the government determines the purchase
price rate;

{v) unless the government otherwise decides, purchase of
goods in special cases from a government-owned industry
or factory using the government’s own funds;

(vi) procurement of goods, works, services of very urgent or
essential nature within the amount as prescribed.

(¢)  Two-Stage Tendering Method may be used in the following
cases-

(1) for laree and complex projects, if at the outset of the
procurement process it is not feasible on the part of the
procuring entity to  prepare complete  technical
specifications of the object to be procured; or

(i)  when alternative technical solutions are available in a
rapidly evolving industry.

id) Request for Quotation Method may be used, subject to the
prescribed price limit, n the following cases, namely-

(1) procurement of standard off-the-shelf low value gsoods or
physical services readily available in the market;

(ii)  procurement of goods urgently required for maintenance
or emergency repairs in a public sector utility’s” own
operations and maintenance workshop;

(iii) procurement of goods required for processing and

production plants in state-owned industries.

(2) In the case of procurement using any method under sub-section (1), a
procuring entity shall properly record in a file the reasons for use of that method and
preserve such records,

(3) The outline and implementation procedures of the methods mentioned in
sub-section (1), shall be prescribed by rules.

At
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Pari-2
International Procurement

33, Application of open tendering method in international competition for
procurement of goods, works, etc.- Where it is not feasible to undertake any
procurement by inviting competitive tenders within the country and it reasonably
appears to it that effective international competition cannot be ensured unless special
efforts are made, the procuring entity shall apply the open international procurement
method in accordance with the provisions of chapters three and six, and, where
applicable, after determining the prequalification of the tenderes by fulfilling the
following terms and conditions. namely: -

(a)

the Invitation for Tender notice shall be published in English and

adwvert]

tender

sed in accordance with section 40 of this Act:

documents shall be prepared in English;

In preparing the tender document the procuring entity shall
consider the following matters, namely —

(1)

(ii)

(111)

(1v)

(vi)

(vit)

A
i

the specified minimum time is provided for submission of
tenders;

technical specifications, to the extent compatible with
national requirements, are determmmed on the basis of
international standards or standards widely used in
mternational trade;

tenderers are permitted to express their tender security and
performance security, in a currency or currencies widely
used 1 international trade:

tenderers are instructed to express their tenders only in
Taka for local inputs;

provision for payment of the contract price 1s made in the
currency or currencies as mentioned in the contract;

general and particular conditions of contract similar to
those used in international trade are set;

provision for domestic prefercnce at rates as prescribed by
the rules 1s made, in the case of supply of goods at final
destination exclusive of customs duties and taxes, and, in
the case of works inclusive of all customs duties and taxes:

Provided that the tenders for supply of the
concerned goods, and the tenderers for works meet the
prescribed  requirements for application of such
preferences;
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(vin) joint ventures with local partnerships are encouraged, but
shall not be imposed as a mandatory condition;

(ix)  alternative methods for dispute resolution are incorporated
for the supply and installation in the case of large or
complex contracts:

Provided that International Arbitration provisions
shall be made applicable for final resolution of disputes as
provided for in the tender documents.

34 Application of two stage tendering method, quotation and other methods
in international competition for procurement of goods, works, etc.- (1) The two-
stage tendering method may be applied in the procurement of goods, related services,
works or physical services if the following circumstances arise, namely:-

(a)

(b)

the grounds for which the method s applicable under the
provisions of section 32 (1) (¢);

IT 1t reasonably appears to the procuring entity that it cannot be
procured by means of inviling competitive tender within the
country;

IT it reasonably appears to the procuring entity that effective
international competition cannot be ensured unless special efforts
are made.

(2) If it is necessary to procure divisible commodities in bulk from the
international market, considering the supply and demand at a particular point in time,
procurement of such commodities may be undertaken by means of the quotation
method, under the following process, namely:—

(&)

(b)

(€)

(d)

i order to tlake advantage of favourable market conditions,
arrange to procure through award of more than one contract the
total requirement for those commodities to be obtained over a
given period of time, splitting such requirements into appropriate
packages;

listing qualified tenderers for a period of time to be specified by
the procuring entity, inviting them at specified intervals in line
with demand to quote prices for the relevant goods consistent
with the prevailing international market price at a particular point
in time just prior to shipment;

inviting tenderers to compete on handling or transportation
charges of commodities and other terms and conditions specified
by the procuring entity;

inviting quotations for submission of tenders specifying a short
period of time and its validity periods.

g
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(3) Notwithstanding anything contained in sub-section (1) & (2), the procuring
entity may in cases where a commodity is being funded under a loan, credit or grant
agreement by a foreign govemment or an agency, invite tenderers to compete on

handling and transportation charges, specifying a short period of time and its validity
periods of tenders.

(4) International Limited Tendering Method may be used when goods, related
services, works or physical services by reason of their specialised nature are available
only from a limited number of suppliers or contractors.

(5) International direct procurement method may be used when for technical
reasons, a sole tenderer 1s available for the supply or provision of the goods, works or
services or for additional procurement of goods, works or services through the original
supplier or contractor under specified conditions as prescribed.

(6) The outline and implementation procedures of the methods mentioned in sub-
sections (1), (2). (4) & (5) may be prescribed by rules.

Part-3
Framework Contract, ete.

35, Procurement for Embassies and in special cases for National Carriers.- (1)
Bangladesh Embassies High Commission or Missions abroad may procure low
priced easily available standard goods and unforeseen urgent physical services by
means of the Request for Quotation Method under section 32(1) (d), subject to
prescribed price limit,

(2) The procurement ol fuel or spare parls or urgent repairs by national
carriers outside the territory of Bangladesh, which cannot be planned in advance or
where there is an urgency to bring the carrier back into service without delay, may
be undertaken using the Direct Procurement Method mentioned in section 32(1) (b).

36.  Framework contract.- (1) The procuring entity may, in cases where 1t requires
to procure commonly used goods on a periodic basis in substantial quantities or
recurrent physical services, apply either the open or the Limited Tendering Method in
order to conclude a framework contract with one or more suppliers or tenderers.

(2) If the procuring enlity requires to procurc goods and related services
identical to those for which another procuring entity has already concluded a

framework contract, such procurement may be undertaken under the contract already
concluded.

(3) The procuring entity shall, for procurement of goods and related services
under a framework contract, use standard tender documents adapted as required, and
follow the guidelines issued by the government from time to time.
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CHAPTER FIVE
METHODS OF PROCUREMENT FOR INTELLECTUAL
& PROFESSIONAL SERVICES AND THEIR USE

Part -1
Domestic Procurement

37.  Methods to be followed in procurement of intellectual and professional
services.- (1) The procuring entity shall, for procurement of intellectual and
professional services, use one of the following preferred methods, preceded by short-
listing of applicants interested in providing intellectual and professional services,
namely

(a)  In the case of Quality and Cost Based Selection, the selection of
consultant through a competitive process among short-listed
consultants considering the quality and the probable cost of the
services judiciously; or

(b)  In the case of Fixed Budget Selection, selection of consultant for
simple and specific nature of service considering the budget
allocation as stated in the request for proposal document.

38, Use of other methods for procurement of intellectual and professional
services.- (1) Any of the following methods, other than the method mentioned in
section 37, may be applied with the approval of the head of the procuring entity or an
officer authorised by him, for procurement of intellectual and professional services,
namely :-

(a)  Least Cost Selection method, in cases where the service is of
standard or routine nature, and where the cost of the services is
within the as prescribed price limit;

(b)  Community Service Organisation Selection method, in cases
where overall knowledge of community needs, local issues and
community participation are paramount in the preparation,
implementation and operation of community  development
projects;

{c) Single Source Selection method, in the following cases -

(1) if necessary m continuation of on-going or just completed
assignments;
{11) low value small assignments;

(1) aspeedy selection required in an emergency siluation;

-
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(1v) where only a single firm has the required qualifications or
rare experience required for the assignment;

(v)  if an urgent need of the services is required, in the case of
catastrophic event.

(d)  Individual Consultant Selection method, in cases where the
qualification and experience of individuals are paramount and a
team of personnel and outside professional support are not
required;

() Qualifications based Selection method of consultants, in cases
where the assignment is of low value and within the threshold
value as prescribed and for which preparation and evaluation of
competitive proposal is not justified;

() Design Contest Selection method, in cases where technical
excellence and mnovation are of prime considerations in the
selection of the successful applicant.

(2) In the casec ol procurement using any method under sub-section (1), a
procuring entity shall properly record in the [ile the reasons for use of that method and
preserve such records.

(3) The outline and implementation procedures for the use of the methods
mentioned in sub-section (1) may be prescribed by rules.

Part -2
International Procurement
39.  Selection of international consultants for procurement of intellectual and
professional services.- (1) Where it reasonably appears to any procuring entity that
no local consulting firm has the necessary experience and expertise to provide the
intellectual and professional services required, it may take steps to select an
international consultant in accordance with the provisions of Chapters Three & Six
and using any onc of the methods mentioned in sections 37 and 38 subject to the
following conditions, namely: -

(a)  the request for expressions of Interest notice shall be prepared in
the English and to make arrangement for advertisement in
accordance with section 40 of this Act;

(b)  the Request for Proposals document shall be prepared in English;
and

(c)  considering the following aspects the request for proposal
document shall be prepared-
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(1)

(11)

(v1)

(vii)

a minimum prescribed time, for submission of proposals shall be
allowed;

terms of reference of the consultant shall be based upon
international standards or standards widely used in the
engagement of  international consultants in consistent with
national requirements,

consultants shall be permitted to submit their proposals in a
currency or currencies widely used internationally;

consultants shall be instructed to express their proposals only in
Taka for local inputs;

all payments shall be made in the currency or currencies as stated
in the proposal:

general and particular conditions of contract shall be similar to
those used in the document of international intellectual and
protfessional services,

alternative provisions for dispute resolution shall be provided. In
this case international arbitration provisions shall also be
provided for in the document of mternational intellectual and
professional services;

(2) Joint ventures with local partnerships may be encouraged for procurement
of services under this section but shall not be imposed as a mandatory condition.

CHAPTER SIX
PROCESSING OF PROCUREMENT

Part—1
Advertisement

40.  Advertisement.- (1) A procuring entity shall prepare advertisements for
prequalification, tenders and requests for expressions of Interest in the standard format

as prescribed.

(2) A procuring entity shall directly arrange to publish the advertisement under
sub-section (1), at least one in Bangla and one in English daily newspaper of wide
circulation in the country.

(3) In the event that more than one edition of the newspaper is published on the
date of publication of the advertisement under sub-section (2), the same advertisement
shall be published in each copy of every such edition.
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(4) In addition to the provisions of sub-section (2) -

{a) The procuring entity shall publish such advertisement on its
own website, if any ;

() Advertisement for procurement above prescribed price limit shall
be published in the website of the authority designated by the
Government, from time to time.

(5) A procuring entity shall, where procurement opportunities for goods, works
or services are open to inlernational applicants, tendercrs or consultants, also arrange
to publish the relevant advertisement in an English newspaper, or publication, of wide
international circulation, or in a UN publication, or in foreign trade missions of
Bangladesh at home or abroad, whichever are deemed appropriate.

Part—2
Prequalification for Procurement of Goods, Works, etc.

41. Issue and submission of prequalification document.- In the case of
determination of prequalification by the procuring entity for the purposes of selecting
a supplier or a contractor for procurement of goods and related services, works and
physical services, a person shall, if interested in applying in response to an
advertisement under section 40 and having obtained the prequalification document
from the procuring entity at a price fixed by it, duly complete such document and
submit it by the date, time and to the place as specified therein.

42.  Opening of applications for prequalification.- (1) The procuring entity shall,
immediately after the deadline for submission of applications for prequalification
under section 41, convene a meeting of the tender opening committee for the purpose
of opening applications and recording details of information provided therem.

(2) The tender opening committee shall, upon the completion of opening, send
the record of opening and all the prequalification applications submitted, to the tender
evaluation committee for evaluation.

43.  Fvaluation of prequalification applications and making of decisions
thereon.- (1) The tender evaluation committee (TEC) shall, by applying the
qualification criteria as specified in the prequalification document, evaluate the
applications received on qualified or disqualified basis and submit the prequalification
evaluation report to the Head of the procuring entity stating which applicants may be
selected as being pre-qualified

(2) After submission of the evaluation report under sub-section (1), the head of
the procuring entity shall, unless he or she has sub-delegated authority for approval
pursuant to the Delegation of Financial Powers, consider the evaluation report and
take a decision regarding the acceptance or rejection of prequalification application of
any applicant and shall notify that decision to all concerned mcluding the applicants.
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Part -3
Processing of Tendering for Procurement of Goods, Works, ete.

44, Sale of tender document and pre-tender meeting, ete.- (1) A procuring
entity shall, immediately after advertisement for the procurement of goods, related
services, works or physical services under section 40, arrange for sale of the tender
document at a price fixed by it to all interested tenderers.

(2) The price of a tender document, under sub-section (1), shall be fixed in such
a manner so that may not exceed the cost of printing of the document and its
distribution.

(3) All prequalified applicants shall be invited to purchase the tender document
in pursuance of the provisions of sections 41, 42 and 43.

(4) A procuring entily may, in order to explain the purpose and other conditions
pertaining to a particular procurement and obtaining information from tenderers, hold
a pre-tender meeting at such time, date and place as specified in the tender document.

(5) All tenderers who have purchased or who intend to purchase the tender
document shall be permitted to attend the pre-tender meeting, but the proceedings of
the meeting shall be provided only to tenderers who have purchased the tender
document.

45, Amendment of tender documents.-(1) A procuring entity may, at any time
prior to the deadline for submission of tenders either at its own discretion or in
response to a query from a tenderer who has purchased a tender document or as a
result of the pre-tender meeting, modify or amend a tender document and in case any

such modification or amendment is made, it shall become an integral part of the tender
document.

(2) If any modification or amendment under sub-section (1) is made within less
than one-third of the time allowed for preparation of tenders by the procuring entity ,
the deadline for submission of tenders shall be extended in such a way that the
tenderers may get enough time for considerning the modification or amendment.

46.  Preparation and submission of tender.- (1) A tenderer shall, in preparing its
tender, ensure the following matters, namely: -

(a2)  whether it is duly signed by a authorised person;

(b} whether it is subnutted in a sealed envelope;

(¢)  whether it is properly marked as stipulated in the tender
document ; and

L%f%(
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(d)  whether it is submitted at the prior to the deadline and the
specified place.

(2) The tenderer itself shall bear the cxpense and risk of tender preparation and
submission.

(3) A tender received afier the deadline for submission of tenders as specified
by the procuring entity shall be returned unopened to the tenderer.

(4) A tenderer shall, having submitted its tender, be permitted to amend,
substitute or withdraw its tender in accordance with the procedures laid down in the
tender document at any time prior to the deadline for the submission of tenders as
specified by the procuring entity.

(5) Tn the case of invitation for tenders above the prescribed price limit,
arrangements for submission of tenders at more than one location may be made, if
necessary.

47.  Opening of tenders.- (1) A tender opening committee shall, immediately after
the deadline for submission of tenders and at the place stated in the tender document,
open tenders in the presence of interested tenderers or their authorised representatives
who attend.

(2) A tender not opened in public in accordance with sub-section (1) shall not
he considered and shall be returned unopened to the tenderer.

48 Evaluation of tenders, ete.- (1) A tender evaluation committee shall, in strict
compliance with the pre-disclosed evaluation criteria as specified in the tender
document. examine and evaluate the tenders and prepare a tender evaluation report.

(2) For determining the lowest evaluated price:-

(a)  applicable taxes and VAT in the case ol domestic procurement of
goods and related services, works and physical services shall be
mecluded; and

() applicable customs duties, taxes and VAT in the case of imported
goods under international procurement shall be excluded, but in
the casc of locally manufactured goods only VAT shall be
excluded;and

(c)  applicable customs duties, taxes and VAT for the execution of
works shall be included under international procurement.
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(3) For the purpose of evaluating tenders, if any evaluation criteria, other than
the criteria for determining the lowest price are mentioned, the evaluation shall be
completed quantifying those criteria in monetary lerms as far as practicable.

49.  Not to negotiated or amend tender as a precondition.- (1) A tender
evaluation committee shall, during the evaluation of tenders, under section 48, ensure
that:-

(a) a tenderer is not selected by lottery; and
(bh)  negotiations are not held with the lowest evaluated tenderer or

with any other tenderer

Provided that, in the case of procurement ol any divisible
commodity in bulk and subject to a provision in the invitation for
tender for partial supply of any such commodity, if the lowest
responsive tenderer does not submit a tender for the total quantity
of such commodity as specified in the tender document, then in
the first place, the lowest tenderer may be given an offer to
supply the total quantity as specificd in the tender document at s
quoted price and in case it declines to supply the total quantity in
response to that offer, then in order to procure the remaining
quantity of the commodity as per the tender document the second,
the third and. if deemed appropriate, the next responsive
tenderers may be given offers by turns to supply the balance
quantity at the price quoted by the lowest tenderer.

(2) Notwithstanding anything contatned i sub-section (1) (b), under no
circumstances negotiations shall be made in regard to alteration of the lowest
responsive price. and according to the provision specitied in the proviso to that sub-
section, the excess goods of the quantity ol total supply for which the tender has been
invited shall not be accepted.

(3) A tender evaluation commitlee shall not. as a condition for award of
contract. imstruct a tenderer to undertake responsibilities not stipulated in the tender
document and change its tendered price or otherwise modify any other condition of 1ts
tender.

50. To verify Post-qualification of tenderers.- A tender evaluation commuttee
shall, prior to completion of the evaluation report under section 48, verify in
accordance with the post-qualification criteria as specified in the tender document,
whether the responsive tenderer has the requisite qualifications and financial
capability to effectively carry out the contract,
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51.  Approval process.- (1) A tender cvaluation committee shall submt the
evaluation report with its recommendation as regards the evaluation of tenders to the
approving authority in accordance with the provision of section 7(3).

(2) The approving authority shall. having considered the report of the
evaluation committee, take a decision with regard to the tender and communicate the
decision to all concerned including the procuring entity without delay

52, Notification of award of contract and signing of contract.- (1) The
procuring entity shall, prior to the expiry of the tender validity period, and provided
that no complaint is being considered under sections 29 and 30 of this Act, issue a
notification of award of contract to the successful tenderer.

(2) The tenderer shall, upon receipt of the notification under sub- section (1),
and having submitted the performance security in favour of the procuring entity within
the time indicated in the notification of award, sign the contract in the format as
specified in the tender document.

53.  Completion of the tendering process.- A procuring entity shall, following the
signing of the contract with the successful tenderer, notify m writing all the other
tenderers that they have been unsuccessful and return their tender security.

Part-4
Processing of Applications in response to Requests for Expressions of Interest
and Proposals for Procurement of Intellectual and Professional services.

54, Submission of application for Expressions of Interest.- (1) An intending
applicant shall, following the advertisement of a Request o Expressions of Interest
under section 40 for procurement of intellectual and professional services, submit an
application by the due date, time and to the place as specified in that advertisement.

(2) The application under sub-section (I) shall contain the following statements,
namely:-

(a) particulars of professional stalf;

(b)  financial & technical capability to deliver the relevant services:
and

(c)  astatement regarding its past experience in providing the relevant
SETVICES.

55.  Opening of applications.- (1) A procuring entity shall, immediately after the
expiry of the deadline specified by the procuring enlity for submission of applications
relating to expressions of interest under Section 54, convene a meeting of the proposal
opening committee for opening the applications and recording details thereo 7

L
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(2) The proposal opening committee shall, upon the completion of the record of
opening, send the applications received and_the records thereof to the proposal
evaluation committee.

56.  Evaluation of applications and approval of short list, ete.- (1) A proposal
evaluation committee shall, on the basis of the criteria stated in the Request for
Expressions of Interest, evaluate the applications received and submit an evaluation
report with recommendations to the head of the procuring entity stating which
applicants may be considered for inclusion in the short-list.

(2) A mmimum of 4 (four) and a maximum of 7(seven) applicants shall be
recommended in the report of the evaluation committee, mentioned in sub-section (1),
for inclusion in the short-list.

(3) The Head of the procuring entity or an officer authorised by him or her
shall, having considered the report mentioned in sub-section (2), approve the short-
list.

(4) The procuring entity shall, upon receipt of approval under sub-section (3),
inform all applicants who subrmtted expressions of interest as to whether or not they
have been short-listed.

57.  Preparation, issue, ete. of Request for Proposal document.- (1) A procuring
entity shall issue the Request for Proposal document for procurement of intellectual and
professional services to the short-listed applicants.

(2) Each applicant shall, having sealed its technical and financial proposals in
two separate envelopes and having placed both in one sealed outer envelope, submit it
by the time and to the place as specified in the proposal document.

(3) The applicant itself shall bear all the expenses and risk of preparation and
submission of a proposal.

(4) A proposal received afler the deadline for submission of proposals shall be
returned unopened to the applicant.

538.  Opening of proposals.- (I) A proposal opening committee shall, after
submission of proposals under section 57, open the technical proposals and until such
time as the evaluation of technical proposals has been completed, keep the financial
proposals in safe custody.

(2) The proposal opening committee shall submit the technical proposals and

the record of opening to the proposal evaluation committee for evaluation in
accordance with this Act and the rules made in pursuance of this Act.
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39.  Ewvaluation of proposals.- (1) The proposal evaluation committee shall,
maintaining confidentiality and in strict compliance with the qualification and criteria
for evaluation specified in the Request for Proposal document, examine and evaluate
all technical proposals for ascertaining the technical capability of all applicants and
shall submit the evaluation report for approval by the Head of the procuring entity or
an officer authorised by him or her.

(2) The proposal evaluation commutiee shall, consequent upon the approval of
the technical evaluation under sub-section (1), mnvite those Persons, determined to be
technically qualified following the examination and evaluation of their proposals,
heremafter referred to as consultants in this chapter, at the time of opening of their
financial proposals publicly at a place specified by it

{(3) In evaluating the proposals, a proposal evaluation committee shall -

{(a) m the case of the Quality and Cost Based Selection Method,
review in detail each hinancial proposal and invite the consultant
that attamed the highest score in the combined technical and
financial evaluation, for negotiation;

(b) in the casc of the Fixed Budget Selection Method, invite the
consultant that scored the highest technical points within the
budget, for negotiation;

fc) in the case ol the Least Cost Selection Method, nvite the
consultant which qualified the technical capacity threshold and
quoted the lowest cost, for negotiation.

60.  Negotiation.- (1) The proposal evaluation commuttee, in order to conclude a
contract, shall complete the pre-contract negotiations with the successful consultant on
proposal implementation methodology, work plan, training and other inputs in the
manner as prescribed.

(2) The proposal evaluation commuttee shall, if the negotiations mentioned in
sub-section (1) fails, negonhate with the next highest evaluated consultant, and
similarly with other evaluated consultants until a contract is signed, but it shall not
negotiate simultancously with more than one consultant.

(3) The applicable taxes and VAT shall not be taken into account in
determining the cost during the financial evaluation of proposals related to
procurement of intellectual or professional services under domestic and international
procurement,

(4) The proposal evaluation commuttee and the successful consultant shall, in

order to conclude the negotiations, execute the agreed minutes of negotiation and
mitial the propesed draft contract agreement.
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61.  Approval process.- (1) A proposal evaluation commitiee shall submit the
evaluation report, with its recommendation in accordance with section 7(3).

(2) The approving authority shall, having considered the report submitted under
sub-section (1) arrive at a decision and notify the decision to all concerned including
the procuring entity.

62.  Signing of contract.- The procuring entity shall, upon receipt of approval for
the signing of the contract and provided that no complaint has been lodged under
section 29 and 30 of this Act, invite the successful consultant to sign the contract.

63.  Completion of the process.- The procuring entity shall, following the sigmng
of the contract with the successful consultant, notify all other consultants that they
have been unsuccessiul.

CHAPTER SEVEN
PROFESSIONAL MISCONDUCT, OFFENCES, ETC

64.  Professional misconduct, offences, etc.- (1) No oflicer or member of stalf
engaged in the procurement of goods, works or services under this Act, shall
undertake or attempt to undertake any procurement of goods, works or services in
contravention of any provisions of this Act or any rules made in pursuance of this Act.

(2) A procuring entity shall, during the process of procurement and execution
of contract ensure that its officers and members of staff do not engage in any corrupt,
fraudulent, collusive or coercive practices and similarly, a tendercr or a consultant or a
Person, as defined in this Act, shall abide by the code of ethics and ensure that neither
it nor any members of its staff or any other intermediaries working on its behalf,
engage 1n any such practices.

(3) An officer or employee to whom this Act applies, committing any act in
contravention of sub-section (1), shall be guilty of misconduct or corruption under
rule 3 (b) and 3 (d) of the Government Servants (Discipline and Appeal) Rules, 1985
or under the Service Rules relating to general conduct and discipline, as applicable to

such officer or emplovee, and on those grounds departmental proceedings may be
initiated against him.

(4) In addition to, or as an alternative to the actions under sub-section (3),
criminal proceedings against the officer or employee concerned or a Person may also
be initiated under the relevant section of the Prevention of Corruption Act, 1947 and,
in appropriate cases, under the Penal Code. 1560,
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(5) The head of the procuring entity may, in case it appears to him that a Person
has contravened any of the provisions of this Act, declare such Person ineligible for
further participation in the particular procurement proceedings or in any other
procurement proceedings in future,

CHAPTER EIGHT
USE OF ELECTRONIC PROCESSING SYSTEM IN PUBLIC
PROCUREMENT, ETC.

65, e-Government Procurement.- (1) For carrying out the purposes of this Act,
any or all government procurement under this Act may be undertaken using electronic
processing system.

(2) The electronic processing system and the principles governing such system
shall be prescribed by the Government.

Explanation: For the purposes of this section, ‘Electronic Processing System’ means
the online processing of data through a website.

CHAFTER NINE
MISCELLANEOUS

66.  Concession contracts.— related provisions.- Notwithstanding anything
contained in any other provisions of this Act, the Government may, in accordance
with directives and model contract documents 1ssued by it, enter into a concession
contract with a person for the provision and operation of public utilities and services
incidental thereto through a Build Own Operate, Build Operate Transfer, Build QOwn
Operate Transfer agreement with joint public and private financing or with entirely
private financing .

67.  Responsibilities of the Government regarding monitoring, etc.- For
carrying out the purposes of this Act, the Government shall, through a Central
Procurement Technical Unit or any other unit established by it, relating to
procurement monitoring, coordination and management, perform the following
responsibilities, namely -

(a) providing for monitoring compliance with and implementation ol this
Act through the authority as designated by the Government;

(b)  arranging for performance of the necessary functions and
responsibilities incidental thereto, through the authority as designated by
the government; and

{c) performing any other responsibilities as prescribed.
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68, Special provisions relating to public procurement in case of urgent
national need, etc.- (1) The Government may, in order o meet an urgent national
need or a catastrophic event, procure for the public interest, following the direct
procurcment method or any other method, as mentioned in section 32, for carrying out
a procurement activity according to the recommendation of the Cabinet Committee on
Economic Affairs constituted by it.

(2) Unless the Government otherwise decides in the interest of national security

or national defence, public procurement shall be undertaken in accordance with this
Act.

69.  Protection of action taken in good faith.- No suit, prosecution or other legal
proceeding shall lie against the Government or any public servant [or anything which
15 done or intended to be done m good faith m pursuance of this Act.

70.  Power to make rules.- The Government may, by notification in the Official
Gazette, make rules for carrying out the purposes this Act.

1. Powers of the Government to remove complications.- For the purpose ol
removing any complications in giving effect to any provision of this Act on account of
any ambiguities occurring in such provision, the Government may, by netification in
the Official Gazette, issuc a direction, clarifying or mterpreting such provision in
keeping with other provisions, as 1o how such matters shall be dealt with,

72.  Authentic English Text.- After the commencement of this Act, the

Government shall, by notification in the Official Gazette, publish an authentic English
text of this Act :

Provided that in the event of conflict between the Bangla text and the English
text, the Bangla text shall prevail.

73.  Repeal and Savings.- (1)Rules, all other provisions or any other documents
pertaining to procurement specifically mentioned in this Act, by whatever name they
may be called. shall, in so far as they are inconsistent with any provision of this Act,
stand repealed upon the commencement of this Act :

Provided that the rules, all other provisions or any other documents pertaining
to procurement made under this Act, by whatever name they may be called, shall not
be contrary to or inconsistent with any provision of this Act.

2 All proceedings for public procurement entered into before the
commencement of this Aet n accordance with the existing rules, regulations and
guidelines shall, notwithstanding the repeal under sub-section (1), be disposed of in
accordance with the provisions of those repealed rules, regulations or guidelines, as 1l
they have not been repealed.

(3) The Public Procurement Regulations, 2003 shall remain in force until the
rules under this Act are made.
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